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Week  7  Constraining  the  Administrative  State:  Due  Process  in  the 

U.S.  and  Canada 

Goldberg  v.  Kelly  (1970) 

Board  of  Regents  v.  Roth  (1972)  (optional) 

Perry  v.  Sinderman  (1972)  (optional) 

Arnett  v.  Kennedy  (1974) 

Van  Alstyne,  "Cracks  in  the  New  Property",  Parts  I,  II,  III 
and  final  paragraph  62  Cornell  Law  Review  405  (1977) 

Willis,  Administrative  Law  and  the  BNA  Act,  53  Harvard  Law 
Review  251  [ 1 939 [  Part  III 

Nicholson  v.  Board  of  Commissioners  (1979) 

Re  Webb  and  Ontario  Housing  Commission  (1978) 

Reference  re  Motor  Vehicles  Act  (1985) 

Re  Singh  and  Minister  of  Employment  (1985) 


Think  about  these  questions: 

To  what  extent  did  Canadian  administrative  law  arrive  at  due  process 
protections  similar  to  the  American  ones  without  reliance  on 
constitutionalism?  Are  thee  advantages  or  disadvantages  to  the  Canadian 
"Common  Law"  approach?  What  does  the  Charter  add?  Is  there  anything 
still  missing  from  Charter  protections?  Would  adding  property  to  s.  7 
help?  Can  a  legislature  provide  a  service  or  employment  on  any  terms  it 
wants?  (Remember  we  talked  about  that  at  the  very  beginning  of  the 
course) . 


Week  8  "State  Action"  in  the  U.S.  or  the  Viability  of  the 

Public-Private  Distinction 

Civil  Rights  Cases  (1883) 

Burton  v.  Wilmington  Parking  (1961) 

Shelly  v.  Kraemer  (1948) 

Marsh  v.  Alabama  (1946) 


Flagg  Bros.  v.  Brooks  (*1978) 

Paul  Brest  "State  Action  and  Liberal  Theory" 

Week  9 

The  Scope  of  the  Charter:  "Private"  vs.  Governmental  Actors 
and  the  Question  of  "Economic  Liberty" 

John  D.  Whyte,  "Is  the  Private  Sector  Affected  by  the 
Charter?"  (1986) 

Dolphin  Delivery  (1986) 

Bhindi  et  al .  and  British  Columbia  Projectionists  (1985) 

Stoffman  et  al  v.  Vancouver  General  Hospital  (1986) 

Retirement  Case,  University  of  Toronto,  et  al  -  to  be 
distributed 

"Economic  Liberties":  Re  Mia  and  Medical  Services  Commission 
of  B.C.  (1985)  Re  Wilson  and  Medical  Services  Commission  of 
B.C.  (1987) 

Week  10 

The  Problems  of  Rights  in  the  Modern  State 

The  Challenge  of  Rights  in  an  Administrative  State:  Wyman  v. 
James  (1971) 

Affirmative  vs  Negative  Rights  and  the  Problem  of  de  facto 
Discrimination  on  the  Basis  of  Wealth: 

Maher  v.  Roe  (1977) 

Harris  v.  McRoe  (1980) 

San  Antonio  v.  Rodriguez  (1973) 

Commentary  from  Brest  and  Levenson,  Processes  of 
Constitutional  Decision  Making  (Little,  Brown,  1983) 

Ian  Johnstone,  "S.7  of  the  Charter  and  Constitutionally 
Protected  Welfare" 

Week  11 

Rethinking  the  Foundations  of  Rights  Nedelsky  "Reconceiving 
Autonomy" 

Week  12 

Hester  Lessard,  "Rethinking  Liberty".  If  you  wish,  you  may 
skim  Section  II,  pp.  15-33. 

Week  13 


Theory,  the  Charter,  and  Context 


Charles  Taylor,  "Legitimacy,  Identity  and  Alienation  in  Late 
Twentieth  Canada",  in  Constitutionalism,  Citizenship  and 
Society 


